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 Safeguards Policy Review Team The World Bank Washington, DC 20433 USA Via e-mail: safeguardconsult@worldbank.org 
 21 January 2016 

 Dear World Bank Safeguards Review Team  Below please find The Biodiversity Consultancy’s comments on the World Bank’s second draft of the revised Environmental and Social Framework. Our comments focus on biodiversity and ecosystem services. In relation to these we have reviewed the draft versions of ESS1, ESS6 and ESS10 and the Environmental and Social Policy.   We hope these comments are useful. Please let us know if you would like clarifications or additional detail on any point. Best wishes for successfully completing your review.    Dr Leon Bennun Technical Director  leon.bennun@thebiodiversityconsultancy.com tel +44 7500 667404 
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World Bank Environmental and Social Framework 

Setting Environmental and Social Standards for Investment Project 

Financing 

SECOND DRAFT FOR CONSULTATION  
Comments from The Biodiversity Consultancy  

General comments (ESS1,6,10 and ES Policy) The second draft safeguard framework is substantially clearer and more robust than the first draft. We thank the review team for taking on board many of TBC’s comments in the previous round of consultation. Specifically, ESS6 is now much more closely aligned with IFC Performance Standard 6 with regard to scope, concepts and terminology, which will promote consistent application of global good practice. Some general and specific concerns remain and these are outlined below. A. The Mitigation Hierarchy (MH) is inconsistently defined and framed across ESS1 and ESS6.  ESS1 Para 25 defines the MH but this definition is not clear (e.g. it does not specify that minimization should be prioritised over compensation/offsetting). Consider using the definition in IFC Performance Standard 1 (Objectives and FN5), or widely-applied definitions used by BBOP or in CSBI’s Mitigation Hierarchy guidance document. Elsewhere in the document, the term ‘mitigate’ or ‘mitigation’ is used as a component of the MH rather than an overarching term, which is confusing (e.g. ‘avoid and mitigate’ rather than ‘avoid, minimize and restore’). Examples include ESS1 Objectives (c) and ESS6 #6, #11, #20, #26 and #27. These sections need to be rephrased for clarity and consistency. B. ES Policy and ESS1 Environmental and Social Risk Classification. It is not clear how this risk classification (and consequent degree of due diligence, monitoring etc. by the bank) interacts with the provisions in ESS6 and other safeguards. See also comments on #29 and #30 of ESS1 below. C. ESS1 and ESS6 appear inconsistent in their requirements for biodiversity offsets. ESS1 Objectives and #25 refer to the need to offset ‘where technically and financially feasible’. This appears to contradict or weaken the provisions in ESS6 (e.g. #18) and raises the question of what happens if offsets are NOT technically or financially feasible? Good practice would be that in such cases the project does not go ahead. The ES framework should clearly spell out the limits to offsets rather than offer a potential ‘get out’ clause for projects that would impact highly vulnerable or irreplaceable biodiversity. 
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D. The timeline for offsets, and for taking responsibility for risks and impacts, should continue for at least as long as impacts from the project. This may be longer than the project lifecycle as usually understood. ESS1 #3, ESS1 #21 and ESS6 #6 need clarification in this regard. E. Throughout ESS1 and ESS6, text does not state the need for adequate up-front financing and a clear and workable resourcing plan for offset implementation and monitoring over the long-term. This is a crucial constraint for many real-life offsets and should be addressed in the framework, eg in provisions for the Environmental and Social Commitment Plan (ESCP). F. As in our previous comments, TBC remains concerned about provision for ‘subprojects’ (ES Policy #29 and #30). First, what are they? FN25 defines subprojects as “a separate activity under the project, as defined in the legal agreement”, but this is very general and vague. It is also unclear, from this definition, why subprojects are not subject to the same safeguards as projects. The rationale for applying safeguards would appear to apply just as strongly to both. Further, ESS6 is stated to apply to any project impacting biodiversity – but seemingly wouldn’t apply to subprojects except those assessed as High Risk. These provisions appear potentially to undermine the overall goals of the ES Framework.  G. ESS6 now explicitly covers ecosystem services, which is a significant advance over the previous draft. Living Natural Resources as defined in ESS6 (#2) appear to equate to provisioning ecosystem services (#5) but the relationship is not made clear – each is defined and treated separately, which is potentially confusing. Further, the intent to address ecosystem services that is clearly set out in the Introduction and Objectives section of ESS6 to is not carried through the remainder of the text. Rather, the entire operational focus appears to be on Living Natural Resources (#32-39). Further work is needed to ensure ecosystem services are adequately addressed in the operational text. H. Ecosystem services also feature in a number of the other ESS. This is appropriate for a cross-cutting issue that has both environmental and social dimensions. For clarity here (or in a separate guidance note) it would be helpful to provide an overview section pointing to all provisions relating to ecosystem services and summarising the overall requirements. I. ESS1 #21 specifies that ESA should cover direct, indirect and cumulative risks and impacts. The inclusion of cumulative impacts is not carried across to ESS6 (eg #10). For ESS6 in particular, it is very important to require that assessment takes a landscape or seascape-level approach, informed by large-scale ecological processes and connectivity and the full area of influence of the project. ‘Area of influence’ is not defined in ESS1 and the rubric in IFC PS1 (#8), which is clear and comprehensive, could usefully be included or adapted.  J. Many of the concepts and approaches included in ESS6 (and other ESS) require additional explanation and guidance if they are to be applied practically. As in previous comments, TBC strongly recommends that a guidance note be developed to assist users to interpret and apply this Framework. For ESS6, examples of aspects or terms that the guidance note could usefully cover include (but are not limited to) the following: #15 ‘precautionary approach’, #18 ‘additional’ and ‘long-term’, #21 ‘not essentially modified’, all technical terms in #23, #24 ‘net gains’, #27 ‘internationally protected or recognized’. Please see also further specific comments below. 
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K. Regarding information disclosure, ESS10 #19 refers only to “potential risks and impacts of the project on local communities.” It is important that this section explicitly also requires disclosure of potential risks and impacts to biodiversity and ecosystem services. TBC’s concern remains regarding facilitation of civil society engagement and scrutiny as the bank moves towards ‘open-ended compliance’. To reiterate our comment from the previous consultation round: “The new framework moves towards what has been termed ‘open-ended compliance’, where the bank has greater discretion on deciding when compliance is met and by what standard… this is a less transparent process than where clear rules are set and followed. It may thus may make scrutiny of implementation by civil society less easy and effective. Civil society scrutiny is important to ensure that the framework does meet its aims in practice, not just on paper, so the bank should consider carefully any changes in approach that might undermine it.” ESS6: Specific comments #10. “This process will consider threats to biodiversity, for example habitat loss, degradation and fragmentation, invasive alien species, overexploitation, hydrological changes, nutrient loading, pollution and incidental take, as well as projected climate change impacts.” It is not clear if ‘projected climate change impacts’ refer to the project-related impacts mentioned initially, or to more general threats that need to be considered as context. Guidance will need to deal with how ‘projected climate change impacts’ are taken into account – these are likely to be beyond the scope of project ESA per se. #13, #18. GIIP. Guidance could usefully refer to examples e.g. recent CSBI guidance on the Mitigation Hierarchy and on collection of baseline data for assessment. #14. “Where applicable, the assessment will consider the use of and dependence on living natural resources by affected communities, including Indigenous Peoples, who live in or around the project area and whose use of biodiversity  may be affected by the project, as well as their potential role in the conservation and sustainable use of such biodiversity.” Not clear why this does not apply to ecosystem services more broadly (not just living natural resources/provisioning services) – as these do not appear to be covered by text elsewhere (see also above). ‘In or around the project area’ may be too restrictive, as communities could be affected by downstream or other distant effects.  #20. The text here needs adjusting, as it suggests that only Minimization is required for Modified Habitat, rather than full application of the MH for biodiversity values.  #18. “that can reasonably be expected to result in no net loss” – reasonably expected by whom: the Bank, the Government/developer, scientific experts, stakeholders? ‘Reasonably be expected’ does not seem a strong presumption for this crucially important outcome. Suggest this phrasing is strengthened, e.g. ‘that can with a very high degree of certainty be expected to results in no net loss’.   #24d. “The project is designed to deliver net gains for critical habitat of concern to the project area”. What does ‘of concern to the project area’ mean? Are these the same critical habitat trigger features that are mentioned in #24c? Clarification is required. 
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#24h. Monitoring and evaluation should also assess implementation and performance of the relevant mitigation measures, enabling adaptive management if needed. #26. As for #18, suggest that language here is strengthened to require a very high degree of certainty in demonstrating adequate compensation (not ‘mitigation’ – see point A above). #28d. – What is meant by ‘as appropriate’ here regarding Protected Areas and International Recognised Areas? This seems to give excessive discretion for deciding when such programmes should be implemented. Critical Habitat in ESS6 vs PS6. Although the two frameworks are now broadly convergent, there are some differences that may need explanation and justification (again, via a guidance note?) to avoid confusion or inconsistent application: #23d ESS6 adds ‘national significance' as a criterion for migratory/congregatory species #23 ESS6 does not include ‘key evolutionary processes’ as a criterion  #24e ESS6 adds consideration of range-restricted Vulnerable species (in addition to Critically Endangered and Endangered species) - projects in Critical Habitst must not lead to a net reduction in populations of these. Detailed thresholds/approaches for applying these criteria are not supplied in the current draft. Presumably these will be addressed in a guidance document, and congruent with those in PS6. 
END 


