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Freshfields Bruckhaus Deringer LLP (Freshfields) respectfully submits this paper in 

connection with the external consultation phase of the review of the World Bank Group’s 

sanctions system.  Freshfields’ interest as a stakeholder is that we serve as legal counsel to current 

and former respondents in World Bank sanctions proceedings.  We appreciate the opportunity to 

provide input and recommendations on the review of the sanctions system.  As set forth herein, we 

recommend that the Bank:   

• maintain the current two-tier sanctions system;  

• apply principles of proportionality to sanctions determinations;  

• enhance the settlement process;  

• collect and release more detailed data on the sanctions process and its outcomes;  

• create a pro bono panel to provide legal representation to respondents who cannot 

afford legal representation; and  

• publish the authorities the Bank relies upon in the sanctions process.   

We respectfully submit that these steps would result in a more effective, efficient and equitable 

sanctions system.  

INTRODUCTION 

Freshfields is an international law firm with approximately 2,500 lawyers in 27 offices 

around the world.  Over the years, we have represented World Bank Group institutions in a variety 

of matters.  In the past few years, we have represented several contractors in connection with 

investigations by the World Bank’s Integrity Vice Presidency (INT).  We recently published a 

report on the World Bank’s anti-corruption efforts, and the increase in its sanctions and debarment 

activity.1  Based on our experience, the sanctions system works well, and the reforms of the last 



 
 
 

 

two decades have substantially improved the system.  We commend the Bank’s continuing efforts 

to reform the system.   

Protecting the Bank’s funds is a major goal of the sanctions regime.  Equally important, 

however, is the Bank’s role in championing development and promoting the rule of law.  As 

President Jim Yong Kim stated recently, the Bank is “an institution whose existence is tied to the 

public trust.”  As such, the Bank is “committed to supporting good governance efforts” in the fight 

against corruption.2  The Bank’s commitment to due process in the sanctions system is fully 

consistent with its role as an advocate for and as an exemplar of the rule of law and good 

governance. 

Today’s sanctions system carries greater risks and consequences for contractors than ever 

before.  That reflects increased financial and human resources available to INT; more INT 

investigations; a sharper focus by INT on larger and multinational corporate contractors; greater 

use of debarment; expansion of debarment to affiliates within corporate groups; the creation and 

application of cross-debarment; and an increase in referrals to national authorities for local 

enforcement, accompanied by INT’s push to encourage authorities to follow through on referrals.3  

As a recent article by LEG officials observed: 

There is much more at stake in a sanctions case, both for the [Bank] 
and for Respondents, than in a “normal” business decision of the 
Bank.  Respondents, in particular, do not simply lose a business 
opportunity with the Bank Group:  the public nature of sanctions, 
whether de jure or de facto, affects their good will with the general 
public – a factor often cited as worse than the immediate effect of the 
sanction itself.4 
 

Without further reforms to ensure due process, there is a risk that the system will make resources 

unavailable to member countries that need them, by unnecessarily debarring contractors.  Unduly 



 
 
 

 

aggressive debarment can reduce competition, in turn reducing options for development and 

increasing the costs of goods and services for Bank-financed projects. 

Our recommendations are based on our practical experience as legal counsel, and on our 

interpretation of the sources of authority applied by the Bank.  Although “the Bank, as an 

international organization, is not bound by any national law, it carefully considers broad rule of 

law values and principles, as evidenced by a benchmarking of major civil and common law legal 

systems, as well as international best practices.”5  Accordingly, we note where applicable relevant 

principles from numerous legal systems, including those of the US, the UK, France, Germany, and 

China.6 

DISCUSSION AND RECOMMENDATIONS 

 The following discussion and recommendations address many of the topics identified in the 

Consultation Plan.  

I. FAIRNESS 

The World Bank has pledged to provide due process as part of the sanctions regime.7  The 

Bank’s commitment to due process is essential to its roles as both a public organization and an 

advocate for the rule of law.8  Indeed, “the Bank has acknowledged that certain rule of law and due 

process considerations necessarily apply where it exercises quasi-public authority.”9  Moreover, 

“[i]nternational legal principles require that any sanctions and debarment decision must be subject 

to a strict rule of law approach that gives precedence to the principles of equal treatment, non-

discrimination and proportionality.”10   

Overall, the system is evolving toward an appropriate level of due process as a result of 

recent reforms.  Further reforms should provide additional protection for the rights of contractors, 

especially in light of the system’s increased scale and impact.  Such further reforms are essential, 



 
 
 

 

not only to preserve the integrity of the sanctions system, but also to advance the Bank’s mission 

as the leading proponent of the rule of law in the developing world.  To borrow one of the most 

famous quotations in US law, in the context of international development, the World Bank Group 

is  

the potent, the omnipresent teacher.  For good or for ill, it teaches the 
whole people by its example.11   
 

We respectfully submit that further reforms of the sanctions system should accord no less 

importance to the rule of law than to protecting the Bank’s funds and fulfilling its development 

mandate. 

A. Notice of potential sanctions 

INT often contacts multiple parties during an investigation to request information.  These 

parties may include contractors, suppliers, employees, and other individuals and entities.  

Contractors are often unaware that the Bank rules apply to them, or that they could subject 

themselves to sanctions by furnishing information to INT.  In some cases, the party contacted may 

already have been identified as a putative respondent based on a previous investigation.  In such 

cases, fairness and due process warrant notifying the party of that fact.  Moreover, a person or 

entity that is merely a source of information and does not face any realistic risk of sanctions would 

generally be more likely to cooperate and assist INT if it was informed of its status.    

In the UK and other jurisdictions, by way of comparison, individuals and companies are 

usually advised as to whether they are under investigation, or are merely being asked to assist with 

an investigation.  For example, the Securities & Futures Commission of Hong Kong (SFC) often 

informs interviewees as to whether or not they are the targets of investigations under the relevant 

Securities and Futures Ordinance, even though the Commission is not legally obligated to do so.12  

In the United States, the Department of Justice (DOJ) encourages prosecutors to provide notice to 



 
 
 

 

targets of grand jury investigations.13  A target is an individual for whom substantial evidence links 

him or her to the commission of a crime, and who is, in the prosecutor’s view, a putative 

defendant.14  In addition, apart from the federal process, many states mandate that grand jury 

witnesses be warned that they are targets or subjects of grand jury investigations.15   

INT recently adopted the practice of sending “show cause” letters to respondents.  Such 

letters set forth the basis of INT’s allegations and request that respondents show cause as to why 

INT should not institute sanctions proceedings.  It is unclear how consistently this procedure is 

followed.  Similar processes used by public agencies have resulted in improved outcomes.  For 

example, the US Securities and Exchange Commission (SEC) has a formal mechanism referred to 

as the “Wells process,” in which a potential defendant may submit a statement and evidence to the 

SEC before a decision to proceed with an enforcement action is made.16  This process gives 

prospective defendants a valuable opportunity to mitigate their liability and in some cases to 

resolve the investigation.  Data released by the SEC earlier this month shows the effectiveness of 

this process for the agency.  In 20 percent of cases involving individuals, the SEC received critical 

facts and arguments through the Wells process, which caused it to decide not to pursue the cases 

further.  The Wells process benefits the SEC in two key ways.  First, it allows the agency to 

conduct a more informed assessment of the facts and legal arguments prior to commencing an 

enforcement proceeding, should it decide to do so.  Second, in those 20 percent of cases that do not 

proceed, the SEC can redirect its limited resources to other, more viable cases.17 

Notifying potential respondents of their status and giving them an opportunity to be heard 

would benefit both the respondent and the Bank.  A respondent could present evidence and 

arguments that might persuade INT that there is insufficient evidence to proceed, or that there are 

mitigating circumstances.  INT could simultaneously gain a preview of the evidence and 



 
 
 

 

arguments that a respondent would present in a Sanctions Board proceeding, and would then be 

able to address them in its Statement of Accusations and Evidence (SAE).  Such exchanges of 

evidence and advocacy would, in some cases, naturally lead to settlements, or to fully informed 

decisions to drop investigations, thereby increasing the efficiency of the system.  Similarly, the 

process would in some cases narrow the issues for determination by the Sanctions Board.   

RECOMMENDATION :  In the investigative phase of a 

sanctions case, INT should provide basic information to 

individuals and entities with whom it engages, including the 

fact that INT is conducting an investigation of potential 

violations of the Bank rules; that any information provided 

could be used in a sanctions proceeding; an indication as to 

whether INT presently views the person or entity as a witness 

or a potential respondent; and the potential need for, and the 

possible availability and provision of, legal representation. 

RECOMMENDATION :  Prior to deciding to seek sanctions, 

INT should notify a potential respondent that it is planning to 

initiate a sanctions proceeding and give that party an 

opportunity to be heard.   

B. Temporary suspension based on mere suspicion 

Under the World Bank’s Sanctions Procedures, an Early Temporary Suspension (ETS) 

may be issued before INT completes its investigation if enough evidence exists to conclude that a 

sanctionable practice has occurred which would result in debarment for at least two years.  An ETS 

prohibits a contractor from being awarded new contracts for six months, subject to possible 



 
 
 

 

extension for an additional six months, pending the completion of INT’s investigation and the 

commencement of sanctions proceedings.18  ETS was intended to be an extraordinary remedy.  A 

preliminary recommendation in the Bank’s review working papers suggests studying “ways to 

mainstream” and increase the frequency of ETS.19  We understand that there is also a suggestion to 

relax the standard to obtain an ETS by, for example, allowing an ETS to issue on the mere 

commencement of an INT investigation. 

We respectfully submit that suspending a contractor based solely on INT’s opening of an 

investigation would be fundamentally unfair and would deprive contractors of the most basic due 

process.  It would unnecessarily deprive member countries of the benefits of competition and 

hinder efficient development efforts.  The recommendation is inconsistent with fundamental 

principles of due process observed throughout the world. 

For example, in the EU public procurement system, exclusions and debarments are 

unavailable as interim measures.  They are outcomes employed in the event of a final and binding 

conviction or a judicial or administrative decision.  Judicial review, or an appeal, generally 

suspends the immediate effect of an exclusion or debarment.  Interim measures by government 

agencies may only be ordered if additional requirements are met, such as demonstrating that, 

absent the measure, the public will be placed in immediate danger.  Interim measures imposed for 

reasons such as this are subject to judicial review. 

Similarly, in the United States, a federal agency may temporarily suspend a contractor prior 

to debarment only in limited circumstances, and only after following procedures that reflect 

“principles of fundamental fairness.”20  Specifically, US regulations recognize that suspension is a 

“serious action” which requires adequate evidence of an offense, and a determination that 

“immediate action is necessary to protect the Government’s interest.”  Contractors and any 



 
 
 

 

specifically named affiliates must be provided with an opportunity to submit information and 

arguments in opposition to the suspension.  The suspending official also considers the seriousness 

of the contractor’s acts or omissions.  In certain instances, suspended or debarred contractors may 

still be awarded contracts if a compelling reason can be shown.21   

Outside the procurement system, US courts impose the functional equivalent of 

suspensions and debarments:  preliminary injunctions and temporary restraining orders.  In doing 

so, courts observe strong due process protections.  Generally speaking, a preliminary injunction 

(i.e., a court order requiring a party to do or refrain from doing something until a trial on the merits 

concludes) issues only if the requesting party demonstrates that it will likely succeed with its 

claim, that it will suffer irreparable harm if the preliminary injunction is not imposed, and that 

issuing a preliminary injunction is in the public interest.  For a court to grant a temporary 

restraining order (i.e., a short-term, pre-trial temporary injunction), a court must generally find that 

an individual will be immediately and irreparably harmed if the order is not issued.22   In both 

procedures, the affected party is afforded a full opportunity to argue its case. 

Other jurisdictions have similar requirements.  In the UK and Hong Kong, for example, 

injunctions will not be granted unless they are necessary to do justice between parties, there is a 

serious issue to be tried, damages will not suffice as a remedy, and the balance of convenience 

favors granting the injunction.23   

RECOMMENDATION : The Bank should not temporarily 

suspend a contractor based on the mere opening of an 

investigation by INT.  ETS should remain an extraordinary 

remedy.  The Bank should ensure that there is a sufficient 

basis upon which to employ it in a particular case, and provide 



 
 
 

 

a contractor with prompt notice and an opportunity to be 

heard to contest the proposed suspension. 

II. TRANSPARENCY AND CERTAINTY 

Another preliminary recommendation is to publish SDO determinations and to make 

public the Sanctions Manual and LEG Advisory Opinions.  We strongly support these initiatives 

because they are essential to the World Bank Group’s efforts to encourage its member 

governments “to become more transparent, more accountable . . . and better at delivering 

services.”24   

A. Publication of authority  

LEG has stated that it is inappropriate for the sanctions system to have a system of “secret” 

rules.25  Reliance on such materials by the Bank is inconsistent with fundamental principles of due 

process, which demand that persons have notice of rules that regulate their conduct.  In December 

2011, the Sanctions Board published its Law Digest.  Certain Sanctions Board decisions were 

made public beginning in May 2013.  However, according to the LEG Advisory Opinion of 

November 2010, which was made public in late 2013, the internal Sanctions Manual was also due 

to be published, but that and other sources cited in the opinion still form a collection of “secret” 

sanctions materials.26   

The materials published to date provide an essential source of information to contractors 

and their advisors.  They enable parties to understand how the evolving sanctions system works, 

and to assess their options.  For example, as noted in Freshfields’ report on the Bank’s debarment 

activity, in most cases, entities are debarred for three years, and settlements tend to be in the range 

of two to three years.  In the reported Sanctions Board decisions, the term of debarment averages 



 
 
 

 

1.6 years.27  Such knowledge enables contractors to assess the risks and rewards of the sanctions 

system, and it can facilitate the efficient resolution of investigations. 

It is common for enforcement agencies in the UK, the EU, Hong Kong, and the US to 

publish materials related to their enforcement policies and procedures.28  Making such materials 

available causes those systems to be more transparent and more efficient, since parties that engage 

with them possess more accurate expectations of how the various processes operate.   

As for the right to a fair and just proceeding, understanding the rules of the relevant legal 

system is a fundamental right in all countries that uphold the rule of law.29  Provisions protecting 

the right to a fair trial can be found in the International Covenant on Civil and Political Rights, the 

American Declaration of the Rights and Duties of Man, the American Convention on Human 

Rights, the European Convention on Human Rights, the African (Banjul) Charter on Human and 

Peoples’ Rights, and the United Nations Convention on the Rights of the Child.30  Both the Inter-

American Court of Human Rights and the European Court of Human Rights have clarified that the 

right to a fair trial applies not just to judicial proceedings but also in administrative proceedings.31  

The right to a fair trial is recognized in numerous declarations, resolutions and minimum standards 

which reflect customary international law because of their widespread acceptance, such as the 

Universal Declaration of Human Rights.32  Finally, GAL recognizes an individual or entity’s right 

to have its views and relevant information considered prior to a decision being issued, which 

presumes one knows about the process and procedures used to determine one’s case.33 

B. Guidance on corporate groups  

The World Bank issued guidance on corporate groups in 2010.34  That guidance has 

provided welcome clarification of the standards for imposing sanctions on a respondent’s parent 

company, affiliates, successors, and assigns.  The preliminary recommendations suggest that the 



 
 
 

 

Bank should consider revising its guidance on corporate groups in the Sanctions Manual to provide 

greater clarity.  We agree that this issue is challenging and that further guidance is needed. 

Section 9.04 of the Sanctions Procedures (“Scope of Sanctions”) in regard to corporate 

groups is broadly worded.  Together with the definition of “affiliate” in Section 1.02(a), Section 

9.04 authorizes the imposition of sanctions on any affiliate of a respondent, including parents, 

subsidiaries, sister entities, and potentially joint venture partners and individuals associated with 

the respondent.  Under those provisions, the Sanctions Board has discretion to debar an entire large 

multinational corporate group based on the misconduct of a single rogue employee acting within 

the scope of his duties in an isolated location, without any knowledge or participation of other 

persons or entities within the group.   

The guidance on corporate groups provides some helpful, limiting principles.  It requires 

some evidence of involvement or participation by a corporate entity, which necessarily requires a 

degree of knowledge.  But in practice, questions of knowledge and content have presented 

challenges.   

The Bank’s reported sanctions decisions, which address corporate liability, have generally 

involved egregious conduct, and shed little light on the appropriate treatment of ordinary cases.  

For example, the Sanctions Board has applied the doctrine of conscious avoidance or willful 

blindness as a substitute for knowledge, but it did so in an outlier case where the respondent had 

been aware of past problems and failed to even attempt to monitor or enact any controls over its 

subsidiary.35  The application of concepts such as conscious avoidance in national law systems has 

generated much controversy and litigation in a variety of contexts.36  In the same case just 

referenced, the Sanctions Board considered a failure to supervise as sufficient to show involvement 



 
 
 

 

or participation.37  Again, that conclusion was based on egregious conduct.  That decision is 

generally in accord with US law on failure to supervise.38     

In our experience, INT has sometimes sought to hold parent entities liable for the acts of 

their subsidiaries based on a failure to supervise theory.  Yet it is important to distinguish between 

culpability, which is based on knowing and deliberate participation in wrongdoing, and 

responsibility, which “may arise simply from a failure to supervise or to maintain adequate 

controls or ethical culture within the corporate group such that the wrongdoing is made possible.”39  

Mere responsibility should not normally lead to debarment, but instead to conditional non-

debarment or a lesser sanction.40   

Concepts such as willful blindness and failure to supervise should be applied sparingly.  In 

most cases, the Bank’s sanctions determinations should respect the doctrine of corporate 

separateness, which is observed in civil and common law systems worldwide.41  In the United 

States, this bedrock principle of corporate law has served as the default presumption when 

numerous legal entities are involved.42  US courts generally recognize that each corporate entity 

possesses a separate legal personality and they refuse to hold a corporate parent liable for the 

wrongful acts of its parent, subsidiary, or affiliates.43  “Piercing the corporate veil” and ignoring 

the separateness of a company as a distinct entity is permitted only in exceptional circumstances, 

and typically requires a showing of fraudulent abuse of the corporate form.44   

Respect for corporate entity separateness has been demonstrated throughout the world and 

throughout history.  In the 1897 UK decision Salomon v. Salomon & Co., the House of Lords 

affirmed the legal principle that, upon incorporation, a company is generally considered to be a 

new legal entity distinct from its shareholders.45  UK courts have upheld Salomon and proven 

reluctant to pierce the corporate veil.46  In the 1970 case Barcelona Traction, Light and Power 



 
 
 

 

Company, Ltd., the International Court of Justice noted that piercing the veil was an exceptional 

step and one it was not, under the circumstances, willing to take.47  Under traditional European 

Company Law, a parent corporation cannot be reached to satisfy the obligations of its subsidiary.48  

The same holds true of many legal systems in Latin America.49  For these reasons, we strongly 

support the issuance of additional guidance on the application of sanctions proceedings to 

corporate groups.   

Finally, there are a number of straightforward data transparency issues to note.  First, 

referring to the Bank’s list of debarred entities and individuals, because an entity is removed from 

the list once a term of debarment ends, it is difficult to track and discern debarment trends.  

Second, there is a lack of public data available on the level of sanctions recommended by INT, or 

the levels imposed by the EO.  Third, there is no data detailing the effect that particular mitigating 

or aggravating factors have had on a term of debarment.  Such data would assist contractors in 

better assessing the risks and rewards of the sanctions system.   

RECOMMENDATION :  The Bank should publish all rules, 

regulations, manuals, guidance, precedents and any other 

authority that it uses or relies upon at any phase of the sanctions 

system. 

RECOMMENDATION : The Bank should consider amending 

the Sanctions Procedures to tighten the broad language of 

Section 9.04, as well as the bases for determining an affiliate 

under Section 1.02(a).   

RECOMMENDATION : The Bank should provide 

additional guidance with respect to corporate groups 



 
 
 

 

based on widely accepted principles of corporate 

separateness that are recognized in international 

business.  

RECOMMENDATION:   The Bank should collect and 

report more data on INT investigations and the sanctions 

process.   

III. INDEPENDENCE AND CREDIBILITY 

The Evaluation and Suspension Officer (EO) reviews evidence submitted by INT and 

determines whether the evidence supports a finding that alleged sanctionable practices have 

occurred.  The preliminary recommendation in the Initiating Discussion Brief proposes re-

sequencing the first tier of the sanctions proceedings (i.e., the SDO stage) so as to allow a 

respondent to be heard before the SDO’s determination.50 

The role of the Evaluation Officer (EO) has provided a critical level of independence and 

credibility to the sanctions system.  The EO has served as a neutral filter between INT and the 

Sanctions Board.  Although we are not aware of any public information regarding the extent to 

which the EO rejects or seeks modification of cases referred by INT, anecdotal reports suggest that 

the EO has provided unbiased and objective protection for contractors against inappropriate 

charges.  In particular, it appears that the EO often recommends shorter terms of debarment than 

those sought by INT and sometimes rejects INT’s requests for sanctions.  This has increased 

confidence in the sanctions system, in that cases brought before the Sanctions Board are 

understood to have been carefully screened. 

At the same time, the EO has not been partisan or an advocate for contractors.  Publicly 

available data shows that the EO has typically sought more severe sanctions than those ultimately 



 
 
 

 

approved by the Sanctions Board.  For example, in the vast majority of published Sanctions Board 

decisions, the Board has imposed a term of debarment substantially lower than that which the EO 

recommended.  In 12 of the 14 cases in which a Sanctions Board decision has been published, the 

Sanctions Board imposed a lower term than the EO had recommended. 

The EO is a Bank employee and therefore could not reasonably be considered to be 

independent.  Moreover, a single official should not hear cases in the first instance.  Such 

determinations, if appealable to the Sanctions Board, would likely be subject to a limited scope of 

review.  Instead, we support the recommendation for the Sanctions Board to hear cases in panels 

for cases that do not present novel issues.  This would ensure credible and more independent 

determinations and would streamline the system. 

Based on the nature and seriousness of sanctions proceedings, the effect of their collateral 

consequences, the economic stakes, and the World Bank’s role as an advocate for the rule of law, 

we respectfully submit that the screening function the EO provides is an essential and successful 

element of the current system.  It should, therefore, be retained.   

By way of comparison, some US administrative agencies use processes analogous to the 

EO’s screening function.  Enforcement action by the US Securities & Exchange Commission 

(SEC), which enforces violations of US securities laws, begins with the Commission’s Division of 

Enforcement.  The Division must make a recommendation to an independent panel of 

Commissioners, which decides whether or not to proceed.51  The US Federal Trade Commission 

(FTC), another quasi-judicial, independent regulatory agency, enforces US antitrust laws.  The 

FTC may pursue administrative litigation on the antitrust merits of mergers in so-called “Part III” 

proceedings before an administrative law judge, with review of that decision by the full panel of 

five FTC Commissioners, which is also subject to independent judicial review.  



 
 
 

 

RECOMMENDATION : The Bank should continue with the 

present role of the EO, but consider additional safeguards to 

ensure that the EO’s independence from INT is institutionalized.   

RECOMMENDATION : The Bank should not re-sequence its 

two-tier sanctions system in the manner that has been proposed.  

The Sanctions Board should, however, be able to hear cases that 

raise no novel issues in a panel.   

IV. ACCESSIBILITY  

The new review produced a preliminary recommendation to study ways to make the system 

more accessible for small and medium enterprises (SMEs).  We commend the Bank’s attention to 

this matter.  For the same reasons that the Bank developed a level of due process for the sanctions 

system, we submit that contractors which face potential sanctions should have access to legal 

advice and representation.   

In many cases, individuals or entities who are contacted by INT or other parts of the Bank 

have no knowledge of the World Bank Group or its sanctions system.  They may regard 

engagement with the Bank as intimidating, or even dangerous.  For many such individuals, 

engagement could involve unfamiliar proceedings in another country, conducted in a foreign 

language which they do not understand.  Individuals and contractors, especially SMEs, would be 

more likely to engage with the system if they had an opportunity to seek advice and representation 

— even if they could not afford it.   

The World Bank Sanctions Procedures contemplate that a respondent will be represented 

by counsel in sanctions proceedings.52  Recently, the Sanctions Board made clear that the fairness 

of an INT investigation involves a respondent’s (or a witness’s) ability to consult a lawyer.53  



 
 
 

 

Therefore, it is only fair to notify individuals and companies that they may become respondents, 

and also that they have the right to legal counsel.   

The value of the attorney-client relationship is recognized throughout the world.  In many 

countries, the state provides legal representation if an individual cannot afford it.  In Germany, for 

example, financial aid is available to individuals to hire an attorney, even in administrative or civil 

proceedings.54  In administrative penalty proceedings, the suspect or accused must be afforded 

legal counsel if severe consequences may follow, and at the government’s expense if the individual 

cannot pay, or if he or she is acquitted.55  In criminal proceedings other than cases involving minor 

offenses, an attorney must generally be provided to the suspect or accused.56   

In Hong Kong, the right to legal representation in disciplinary proceedings is a matter to be 

dealt with at the tribunal’s discretion, in accordance with principles of fairness and on a case-by-

case basis.57   In the United States, it is a deeply rooted principle that persons or entities subject to 

government investigations, litigation, or prosecution may hire an attorney of their choosing, a right 

arising from the English common law.58  Under the common law, the client’s right to choose an 

attorney is considered necessary to guarantee zealous representation.59   

Freshfields would be prepared to provide support for a pro bono panel of attorneys that 

could assist indigent or low-income individuals and entities in sanctions proceedings.  Such a panel 

could help develop a defense bar with a high degree of competence in sanctions matters.  This 

would be consistent with the Bank’s interest in supporting the rule of law, protecting the rights of 

persons, and developing a credible sanctions system with a robust body of jurisprudence. 

RECOMMENDATION :  The Bank should consider creating a 

pro bono panel to provide representation to individuals and 



 
 
 

 

SMEs that cannot afford to hire a lawyer, at no cost or at a 

reduced cost, and to inform respondents of said panel.  

V. EFFICIENCY AND EFFECTIVENESS  

 The Initiating Discussion Brief recommends that the Bank revisit the “baseline” sanction of 

a three-year debarment with conditional release.  We respectfully submit that a more proportionate 

and flexible approach to the determination of appropriate sanctions would improve the Bank’s 

ability to process cases, and also provide more effective deterrence.  

A. Determination of appropriate sanctions 

We commend the issuance of the Sanctioning Guidelines, which provide some level of 

objective criteria for determining the type or level of sanctions to impose.  Aggravating or 

mitigating factors are broadly defined and result in adjustments of up to 50 percent from the 

baseline sanction.  These criteria create a more transparent, consistent and equitable system.  We 

respectfully submit that further changes would improve the system’s efficiency and effectiveness.  

Guidelines based upon the loss amount associated with the sanctionable practice would 

produce better outcomes in most instances.  Because one of the fundamental goals of the sanctions 

system is to protect the Bank’s funds, it stands to reason that the amount of Bank funds at risk 

would be a reasonable and appropriate basis for the determination of sanctions.  For example, a 

fraudulent practice which resulted in the diversion of millions of dollars in Bank funds should 

result in a more severe sanction than a corrupt practice where a contractor paid a few hundred 

dollars to a government official, in a manner that did not materially affect the award of the 

contract.  By comparison, the US Sentencing Guidelines, used to determine the length of a 

defendant’s sentence, provide for sentences in fraud cases which depend upon the amount of 

money involved.  For a loss of less than $5,000, no change is made to the guideline level of 



 
 
 

 

sentencing; incremental adjustments are made at levels including $10,000, $30,000, $70,000, 

$120,000, and all the way up to more than US$400 million.60   

In other cases, economic criteria will be unsuitable.  For example, in the case of a coercive 

practice that resulted in physical harm to an individual, less granular criteria would be preferable.  

Overall, we submit that the baseline sanction of three years for all sanctionable practices is simply 

too severe.   

A three-year term of debarment has been imposed in most cases that have reached the 

Sanctions Board, or otherwise, despite the wide range of circumstances in those cases.  In contrast, 

the use of debarment with conditional release has only recently increased.  The letter of reprimand 

sanction has been used rarely.  Finally, there have been only a few cases involving restitution 

payments.   

We urge the Bank to consider a range of sanctions that is not so biased towards debarment.  

A more extensive toolkit for sanctions would result in a more effective system of incentives and 

disincentives for sanctionable practices, and would enable the Bank to communicate a clearer and 

more consistent message to the public and the development business community.   

Finally, under the current system, we understand that INT has, in some cases, taken the 

position that sanctions for multiple acts related to the same transaction or occurrence should be 

“stacked.”  For example, in a case in which a respondent submitted three false documents in 

connection with a single prequalification application, INT argued that the respondent committed 

three separate instances of fraudulent practice and was subjected to a baseline sanction of nine 

years.   

In the interest of proportionality and consistency, multiple practices involving the same 

contract or project should be treated as a single group of closely related actions for the purpose of 



 
 
 

 

determining the appropriate sanction.  We note that the US Sentencing Guidelines include such a 

grouping system, which has worked well in practice.  The guidelines require that where a case 

involves multiple counts, the court must “group” related counts.61  

In the UK, the sentencing guidelines published by the Sentencing Council for England and 

Wales provides that consecutive sentences are only appropriate where (1) offenses arise out of 

unrelated facts or incidents; (2) offenses are of the same or similar kind but overall criminality is 

not sufficiently reflected by concurrent sentences; or (3) where one or more offense(s) qualifies for 

a statutory minimum sentence and concurrent sentences would improperly undermine that 

minimum.  Even where consecutive sentences are impossed, a court is directed to add the 

sentences for each offense and consider if the aggregate length is just and proportionate and make 

adjustments if it is not so.62  The principle of proportionality is also recognized in GAL.63 

RECOMMENDATION :  The Bank should use more objective 

and quantitative criteria to determine the term of debarment, 

including consideration of the amount of loss associated with the 

sanctionable practice.  Additionally, the Bank should collect and 

make public data on the actual amount of mitigation or 

aggravation attributed to particular factors in sanctions 

decisions.   

RECOMMENDATION :  The Bank should make greater use of 

non-debarment sanctions, including conditional non-debarment 

and letters of reprimand.   



 
 
 

 

RECOMMENDATION :  The sanctioning guidelines and/or 

sanctions procedures should be amended to provide for the 

grouping of closely-related counts.   

B. ICO resources 

Numerous contractors are now subject to review by the recently established Integrity 

Compliance Office (ICO).  Concern has been expressed that the ICO’s office lacks sufficient 

resources to conduct effective monitoring of the significant number of contractors that are subject 

to its supervision.  It is unrealistic to expect that a small cadre of professionals in the ICO’s office 

can monitor a large volume of organizations around the world and evaluate them continuously on 

the complex criteria contained in the Bank’s Integrity Compliance Guidelines. 

A mismatch between the scope of the ICO’s responsibilities and the available resources 

may have resulted in undue reliance on independent monitors.  Such monitors pose inherent risks 

and threaten negative externalities.  First, widespread use of monitors that are independent of the 

Bank could encourage the inconsistent implementation of integrity and compliance measures by 

contractors.  Second, monitors are expensive for contractors and may provide only minimal added 

value.  Third, monitors pose a reputational risk to the Bank, as the use of monitors in US 

enforcement matters has generated controversy around the abuse of such arrangements in terms of 

political patronage and economic exploitation of contractors.64  

As an alternative, the Bank might consider introducing a limited verification service that 

supports the ICO by ensuring that contractors have implemented compliance programs.  This need 

not be limited to contractors that have been sanctioned.  Indeed, as a systemic matter, it would be 

more appropriate to expand such a regime to cover organizations that the Bank has substantial 

exposure to, so that potential problems can be identified and resolved before they result in 



 
 
 

 

sanctionable practices.  Such a risk-based system would provide better protection for the Bank’s 

funds and likely prove less expensive as well.  By way of an example, and as a potential model, we 

suggest that the Bank consider the Office of Compliance Inspections and Examinations (OCIE) of 

the Securities and Exchange Commission.  OCIE administers the SEC’s nationwide program, 

conducting examinations of US-registered entities for the purpose of protecting investors and 

ensuring market integrity.65   

In regard to the cost of such a verification system, the Bank might consider assessing fees 

as part of the bidding and contracting process, so that the cost of the system is borne 

proportionately by all Bank contractors, rather than imposed only on those that are subject to 

sanctions.  This distributes the burden across the broadest base, as even compliant contractors 

benefit from the enforcement of sanctions against the non-compliant entity.  Alternatively, a basic 

fee could be imposed by the ICO against conditionally debarred entities.   

RECOMMENDATION :  The Bank should consider allocating 

more resources to the ICO to enable it to fulfill its mission. 

RECOMMENDATION :  The Bank should consider creating a 

limited verification service to support the ICO in ensuring that 

contractors have implemented effective compliance programs.66   

VI. SETTLEMENTS 

A number of recommendations have been put forward regarding settlements, including the 

need to reinforce the procedural safeguards for settlements and to enhance their transparency.  In 

our experience, the availability of settlements has resulted in more efficient case processing and 

better overall outcomes.  We regard the adoption of settlement procedures as a major improvement 

in the system.67  However, further reforms in the procedures for settlements could lead to more 



 
 
 

 

effective incentives for compliance.  As INT stated in its FY13 update: “the private sector needs 

stronger incentives to run their businesses cleanly” and INT needs to “better communicate the 

incentives that do exist.”68  There are three areas in which the settlement process could be 

improved. 

First, a requirement that a contractor makes a formal and public admission of a 

sanctionable practice is a deterrent to settlement.  In most cases, such admissions are unnecessary.  

Where a contractor is sanctioned and subject to conditional release or to conditional non-

debarment, the sanction itself provides a sufficient deterrent, both generally and specifically. 

At the same time, the potential cost of making such an admission is disproportionate to the 

benefit to the Bank.  Although requiring such an admission may provide a moral benefit, and 

possibly result in a marginal reduction in the risk of recidivism, the benefits are speculative.  

Moreover, the potential economic harm to a contractor is far greater than any benefit received by 

the Bank.  Such an admission could be used against a contractor in a legal proceeding, which could 

result in substantial economic and reputational costs for the contractor.  The Bank could be 

embroiled in such a proceeding as a party to the agreement.   

Although the Bank’s current practice provides that settlement agreements are confidential 

and non-public, that does not eliminate the risk of discovery pursuant to a court order or other 

compulsory process.  In most cases, there is no need for the Bank to expose a contractor to such a 

disproportionate risk as a condition of settlement.  We note that so-called “no-admit settlements” 

have been used in US enforcement actions for many years.  Some critics have suggested that any 

settlement must require an admission of the underlying facts or proof of those facts by the 

enforcement agency.  However, the courts have so far rejected that critique.69  At least one US 

agency has resolved to decide on a case-by-case basis whether such admissions are required.  



 
 
 

 

Allowing no-admit settlements in appropriate cases would encourage more efficient resolution of 

cases and reduce the overall cost of the system, and with little downside risk for the Bank.  

Second, coercing contractors to voluntarily refrain from bidding on World Bank projects as 

a condition of entering into settlement discussions would be counterproductive.  Such a 

requirement would discourage some contractors from considering settlements altogether.  It is also 

unfair to discriminate between contractors that have ongoing World Bank business from those that 

do not.  That is to say, a contractor with no plans to bid on future Bank contracts would be more 

inclined to accept such a condition, but such cases pose less risk to the Bank.  Moreover, as 

discussed above, it is both illogical and unfair to presume that any contractor which is prepared to 

discuss settlement of a sanctions matter presents a risk to the Bank, such that it should be required 

to refrain from bidding entirely.  It is certainly possible that the contractor would choose to settle 

such a case, even if it honestly believed that it did not commit any sanctionable practice, and even 

if there was no risk of any such future practice. 

Third, although the Bank has successfully maintained the confidentiality of the Bank’s 

Voluntary Disclosure Program (VDP) participants, it is widely believed that the program is not 

producing the results envisioned.  Discussions with clients who have participated in the program, 

or who have contemplated doing so, lead us to conclude that there are substantial disincentives to 

participation.  Specifically: (a) the five-year term is almost twice as long as the typical debarment 

period and approximately three times as long as the typical settled case; (b) the compulsory 

independent monitor requirement subjects participants to enormous costs and burdens; and (c) the 

draconian provision that any future violation will result in a mandatory, 10-year debarment poses 

an unacceptable level of risk to a contractor, despite any assurances that the provision will not be 

strictly applied. 



 
 
 

 

By contrast, recent settlements have provided a more balanced opportunity for contractors 

to voluntarily disclose their sanctionable practices.  For example, in the July 2013 settlement with 

Sinclair Knight Mertz Pty, the respondent self-reported its misconduct, took corrective action, and 

negotiated a settlement with the Bank on more favorable and less burdensome terms than would 

have been possible under the VDP.  We encourage the Bank to encourage parties to voluntarily 

disclose sanctionable practices on a confidential, non-public basis subject to terms comparable to a 

Negotiated Resolution Agreement, rather than the standard VDP terms. 

RECOMMENDATION :  The Bank should consider further 

incentives to increase the frequency of settlements, which would 

result in a more streamlined and effective system in which 

parties can make rational decisions about the benefits and risks 

of proceeding.   

RECOMMENDATION :  The Bank should consider accepting 

“no admit” settlements in the contect of Negotiated Resolution 

Agreements.   

RECOMMENDATION :  The Bank should not require 

contractors to “voluntarily” refrain from bidding a s a condition 

of settlement.  

RECOMMENDATION :  The Bank should revisit the design of 

its Voluntary Disclosure Program. 



 
 
 

 

CONCLUSION  

The recent reforms to the World Bank sanctions system have improved the system.  

However, further reforms are warranted.  The recommendations described above would help to 

foster a more efficient, effective and equitable system. 
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